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IN THE COURT OF THE JUDICIAL MAGISTRATE, 1ST CLASS, SONITPUR 

 

 

CR Case No 345/11 

 

 

u/s 138, Negotiable Instruments’ Act 

 

 

Sri Ujal Saikia............................................Complainant 

 

-v- 

 

Sri Sudhansu Das  ………………...........................Accused person 

 

 

 

PRESENT :  Panchali Shyam, 

                     Judicial Magistrate, 1st Class, 

       Sonitpur. 

 

 

In appearance -  

For the Prosecution   :  Sri Ashok Mahanta, Advocate 

 For the accused person   : Sri Pramod Sharma, Advocate 

 

 

Date of Prosecution evidence    : 10-05-12, 04-10-12 

Date of Argument                           : 31-03-14 

Judgment delivered on  : 10-04-14 
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JUDGMENT  

1. The case of prosecution, in brief, is that accused-Sri Sudhansu Das obtained a loan  

of an amount of Rs 60,000/- (sixty thousand only) from the complainant-Sri Ujal 

Saikia by executing a written agreement dated 31-05-11 and promised to pay back 

the loan amount of Rs 60,000/- on or before 30-08-11. As per the written 

agreement the accused person issued three post dated cheques bearing cheque 

no. 23460 drawn on Federal Bank Ltd, Tezpur Branch, cheque no. 235202 and 

cheque no. 235203, both drawn on HDFC Bank Ltd, Tezpur. The complainant 

deposited the cheque no. 23460 dated 27-06-11 on 28-06-11 in State Bank of 

India, Tezpur Branch for encashment, but the same was returned by the Bank,  

due to ‘insufficient fund’.  

 

2. The complainant, thereafter, issued legal notice to the accused person through his 

Advocate, Smt. Upasana Mahanta, for payment of the said cheque amount of 

rupees twenty thousand. The notice was served on the accused person on 13-07-

11. The accused person then, sent a reply, to the notice of the complainant, 

requesting the complainant not to initiate legal action against the accused person 

as according to the written agreement the accused person has to pay back the 

loan amount of Rs 60,000/- to the complainant on or before 30-8-11. The 

Advocate of the complainant, Smt. Upasana Mahanta, then, assured the accused 

person that the complainant would not take legal action until expiry of the period 

as per agreement. But the accused person failed to pay the said amount within 30-

08-11. As such on 02-09-11, the complainant deposited two cheques bearing 

cheque no. 235202 and cheque no. 235203 dated 02-09-11 for encashment in SBI, 

Tezpur. But both the cheques were returned by the Bank, due to account closed 

along with a memo of declaration dated 03-09-11. The complainant, then, 

deposited cheque no. 23460, again to SBI Bank, Tezpur for encashment and this 

time too it was returned by the bank, due to insufficient fund with a memo of 

declaration dated 14-09-11.  

 

3.  Thereafter,  the complainant sent statutory notice to the accused person on 23-

09-11 demanding payment of the loan amount of Rs 60, 000/-. But the accused 

person failed to pay back the loan amount of Rs 60, 000/-. Complainant therefore, 

filed a complaint petition before the Ld. CJM, on 17-10-11 u/s 138 of the 

Negotiable Instruments Act, and hence, the instant case. 

 

4. The case was transferred to this Court for disposal. After perusal of statement of 

complainant filed in affidavit and materials on record, cognizance of offence was 

taken and process issued against the accused person. On his appearance, 

particulars of offence u/s 138, NI Act, was read over and explained to the accused 

person, to which he pleaded not guilty and claimed to be tried.  

 

5. In order to bring home its charge, prosecution examined one witness.   The 

accused person was examined u/s 313, CrPC.  His plea was one of denial.   

 

6. Defence adduced no evidence.  

 

POINTS FOR DETERMINATION 
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7. I have heard arguments of learned counsels of both sides.  I have also carefully 

gone through the entire evidence available in case record.  Upon such 

examination, I find that to ascertain the guilt of the accused person, it is necessary 

to determine whether -   

 

i) The accused person issued the cheque for discharge of any legally 

enforceable debt or liability; 

 

ii) Whether the cheque was dishonoured for closed account and insufficient 

fund; 

 

iii) Whether the accused person received the demand notice issued by the 

complainant regarding dishonour of cheque;  and 

 

iv) Whether the accused person has committed offence under section 138 of 

NI Act, 1881? 

 

 

DECISION, DISCUSSION AND REASONS THEREOF: 

 

8. To arrive at a decision on the above the evidence led by prosecution has been 

meticulously gone through.  PW1-complainant, Ujal Saikia, deposed that he had 

lent Rs 60, 000/- (rupees sixty thousand only) to the accused person on 31-05-11 

by executing a deed of agreement dated 31-05-11 and as per the agreement the 

accused person was supposed to pay back the loan amount of Rs 60, 000/- to the 

complainant on or before  30-08-11. Ext-1 is the deed of agreement. The accused 

person also issued three post dated cheques bearing cheque no. 23460, cheque 

no. 235202 and cheque no. 235203 to him as security, if the accused person fails 

to discharge his liability to pay Rs 60,000/- to him on or before 30-08-11. Ext- 2 is 

cheque no. 23460, Ext- 3 is cheque no. 235202 and Ext-4 is cheque no. 235203. 

PW1 presented Ext – 2, i.e cheque no. 23460 dated 27-06-11 to his banker, SBI, 

Tezpur branch, on 28-06-11 for an amount of Rs 20,000/- for encashment. Ext-2 

was returned unpaid due to insufficient fund.  

 

9. PW1 continued to state that he served the statutory notice dated 13-07-11 on the 

accused person through his advocate, Mrs. Upasana Mahanta.    The accused 

person sent a reply through his advocate, Shri Abhijit Bhuyan, ie Ext-8, requesting 

PW1 not to take any legal action and promising to repay the entire amount on or 

before 30-08-11.  The accused person did not repay any amount by 30-8-11 and 

then PW1 deposited the two cheques drawn on HDFC Bank for encashment at the 

SBI, where PW1 has his account.  The amounts of both these cheques could not be 

credited as the account from which both these cheques were drawn by the 

accused person was reported to be CLOSED. This was informed to PW1 by the SBI 

vide Cheque Returning Memo dated 03-09-11, ie Ext-13.  

 

10. PW1 then presented the third cheque, ie cheque no. 23460 (Ext-2) at SBI for 

encashment.  This time, PW1 was informed vide Ext-14 that the cheque amount of 

Rs. 20,000/- could not be credited in his account from the account of the accused 

person in Federal Bank due to INSUFFICIENT FUND.    
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11. PW1 then issued statutory notice, Ext-16, dated 23-09-11 to the accused person 

vide his advocate, Shri Ashok Kumar Mahanta.   The accused person received the 

said notice on 26-09-11 as evident from postal acknowledgment, ie Ext-18. Despite 

that, the accused person did not make the payment within fifteen days.  

 

12. During cross-examination, defence confirmed that there was an agreement 

between PW1 and the accused person to return the said amount by 31-08-11 and 

that the accused person had given three  cheques on date of agreement.  There 

has been no denial to the effect that the cheques were issued by the accused 

person, that those were for discharge of liability and that they had bounced for 

insufficient fund and for account closed.   The only aspect that defence brought 

about is that the cheques were issued as security by the accused person at the 

time of taking the loan from PW1 and that they were post dated cheques which 

PW1 deposited for encashment prior to the date he was supposed to.  PW1 denied 

it all.  

 

13. On examination u/s 313, CrPC, the accused person took the plea of total denial.  
Although the accused person stated that he will adduce evidence, he later 
declined to do so.  
 

14. Heard the rival contentions of learned counsels of both sides and perused record.  
This is an open and shut case and there is nothing much to delve into it. The oral 
and documentary evidence makes the case very clear.   The accused person had 
taken loan from PW1 of an amount of Rs. 60,000/- for which he had issued three 
cheques, which were dishonoured and the accused person did not pay the 
borrowed amount despite receiving notice for the same.   This is the whole story 
of prosecution in a nutshell.  The accused person has neither denied that he had 
taken the said loan from PW1, nor has he denied that he had issued those cheques 
in question towards discharge of the said loan.  Nothing remains in dispute 
thereafter.  The accused person is bound to pay the amount he had borrowed 
from PW1 for which he had issued the three cheques, which could not be 
honoured due to insufficient fund and closed account. The accused person is, 
therefore, guilty of an offence u/s 138, NI Act.    The only argument put forward by 
defence is that the statutory notice cannot be served on the drawer twice and that 
the drawer cannot be prosecuted on basis of the second statutory notice.  
 

15. Till very recently a cheque could only be presented once and the underlying 
principle was that a single instrument cannot lead to multiple causes of action. This 
was based on the Supreme Court’s decision in the matter of Sadanandan Bhadran 
v. Madhavan Sunil Kumar (MANU/SC/0552/1998). Based on this the courts took 
the view that failure to initiate action based on first presentation led to immunity 
from prosecution in case of second presentation. The Supreme Court has now 
reversed (vide MSR Leathers vs. S. Palaniappan and Anr. MANU/SC/0797/2012) the 
legal principle that it had laid down in SadanandanBhadran v. Madhavan Sunil 
Kumar. 
 

16.  Relevant extracts are as follows: 
 

 
          We have, therefore, no manner of doubt that so long as the cheque remains   
              unpaid it is the continuing obligation of the drawer to make good the same by 
              either arranging the funds in the account on which the cheque is drawn or 
              liquidating the liability otherwise. It is true that a dishonour of the cheque can be 
              made a basis for prosecution of the offender but once, but that is far from saying 
              that the holder of the cheque does not have the discretion to choose out of 
              several such defaults, one default, on which to launch such a prosecution. The 
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              omission or the failure of the holder to institute prosecution does not, therefore, 
             give any immunity to the drawer so long as the cheque is dishonoured within its 
             validity period and the conditions precedent for prosecution in terms of the 
             proviso to Section 138 are satisfied. We have no hesitation in holding that a 
             prosecution based on a second or successive default in payment of the cheque  
             amount should not be impermissible simply because no prosecution based on the 
             first default which was followed by a statutory notice and a failure to pay had not  
             been launched. If the entire purpose underlying Section 138 of the Negotiable  
             Instruments Act is to compel the drawers to honour their commitments made in  
             the course of their business or other affairs, there is no reason why a person who  
             has issued a cheque which is dishonoured and who fails to make payment despite  
             statutory notice served upon him should be immune to prosecution simply  
             because the holder of the cheque has not rushed to the court with a complaint  
             based on such default or simply because the drawer has made the holder defer  
             prosecution promising to make arrangements for funds or for any other similar  
             reason. There is in our opinion no real or qualitative difference between a case  
             where default is committed and prosecution immediately launched and another 
             where the prosecution is deferred till the cheque presented again gets  
             dishonoured for the second or successive time.In the result, we overrule the 
            decision in Sadanandan Bhadran's case (supra) and hold that prosecution based  
            upon second or successive dishonour of the cheque is also permissible so long as  
            the same satisfies the requirements stipulated in the proviso to Section 138 of the 
            Negotiable Instruments Act. So, as of date, a bounced cheque can be represented  
             and if it bounces again, steps mentioned above can be initiated under section 138  
             of the NI Act. 
 

17. Apart from the above discussed point, the accused person has not challenged or 

denied anything central to the allegations and evidence against him,  which brings 

home the charge against him and  neither has he discharged his burden of showing 

that he is not liable.  The accused person has rather subtly admitted the facts and 

case of prosecution stands established beyond reasonable doubt.   The accused 

person is, hence, liable to be convicted.  

 

ORDER  

18. In the result, I hold the accused person, Shri Sudhansu Das,  guilty u/s 138, 

Negotiable Instruments Act, and convict him accordingly.  Heard the accused 

person on quantum of sentence. The accused person pleaded innocence and 

prayed that the Court may consider his matter leniently.  The accused person is a 

grown up mature person of around thirty  years of age and he had a duty to 

discharge his legally enforceable liability. Justice demands that the aggrieved 

complainant should get back his money. Extending benefits of Probation of 

Offenders’ Act or of sec. 360, CrPC would frustrate the provisions of NI Act. Hence 

this is not a fit case to grant to benefits of probation to the accused person. 

Keeping all aspects in consideration, the accused person is sentenced to pay fine 

of Rs   60,000/-   u/s 138 NI Act, which I think is sufficient in this case to meet the 

ends of justice.  The fine amount if and when realised, is to be paid to complainant 

Shri Ujjal Saikia, as compensation.  

 

19. Judgment is pronounced and delivered in open Court.  

 

20. Furnish a copy of judgment to the convicted accused person free of cost. 
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Given under my hand and seal of this Court on this, the 10th day of April, 2014.  

           

        

 

Panchali Shyam, 

        Judicial Magistrate, 
        1st class,  Sonitpur.  
 


